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HECHT, Justice, delivered the opinion of the Court in which PHILLIPS, Chief Justice,
GONZALEZ, SPECTOR, OWEN, and HANKINSON, Justices, joined.

The issues we address in this divorce action are whether the district court had in personam
jurisdiction over the wife, and if not, whether the court nevertheless had jurisdiction to divide the
marital estate. The court of appeals upheld personal jurisdiction. 920 SW.2d 776. We
disagree.

Since 1970, William Franklin Austin has been the president, chief executive officer, sole director,
and sole stockholder of Starkey Laboratories, Inc., a Minnesota corporation in the business of
manufacturing and distributing hearing aids. 1n 1977, Austin met Cynthia Lee Dawson at a
seminar in Oregon, where she was living, and persuaded her to come to work for Starkey at its
headquartersin Minnesota. Austin was 35 years old and divorced, and Dawson was 30 years old
and separated from her husband. Dawson soon moved into Austin's Minnesota home and
continued working for Starkey. On abusiness trip to Chinain 1980, Austin and Dawson recited
marriage vows in a Beijing restaurant.  Two years later they filed a marriage certificate in
Minnesota. At some point Dawson assumed the surname, Dawson-Austin.

Dawson-Austin worked for Starkey until shortly after she and Austin separated in 1992. Over
the years the business had grown. In 1980 Starkey was worth about $1.5 million with some $12
million in net revenues. By 1992 the company had become the second largest manufacturer of
hearing aids in the world with sales totaling more than $200 million and a net worth of at least
$40 million.

Throughout the marriage the couple's principal residence was in Minnesota, although they also
owned homes elsewhere, including * 321 one they acquired in Cdiforniain 1984. They never
resided in Texas, and neither of them ever came to the state except on business, and then only a
few times. When they separated in February 1992, Dawson-Austin was living in their California
home, and she remained there. Austin moved to Texas on March 10. On April 10
Dawson-Austin filed for divorce in California but did not serve Austin until October 16. Austin
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filed for divorce in Texas on September 10, the first day he could do so under Texas law, Tex.
Fam.Code § 6.301 (formerly Tex. Fam.Code § 3.21), and served Dawson-Austin four days later.

Dawson-Austin filed a specia appearance and an amended specia appearance, both of which the
district court overruled. Dawson-Austin requested the court in dividing the coupl€'s property to
apply Minnesota law, under which she contends she would be entitled to a part of the increase in
value of petitioner's Starkey stock attributable to the efforts of either spouse. The court refused
and instead applied Texas law, holding that the stock was Austin's separate property subject only
to any right of reimbursement of the community estate. The district court also struck
Dawson-Austin's two expert witnesses retained to testify on the value of the community and its
right of reimbursement, on the grounds that they were not timely identified in discovery. Ina
bench trial, Austin stipulated to Dawson-Austin's valuation of the community estate at
$3,750,000. The court awarded Dawson-Austin 55.59% of the community--alittle over $2
million.

Dawson-Austin appealed. The court of appealsinitsinitial opinion reversed the decree, holding
that Minnesota law should have been applied in dividing the marital estate. On rehearing,
however, adivided court of appeals affirmed the decree in all respects. 920 S.W.2d 776.

We first consider whether, as a matter of procedure, Dawson-Austin made a general appearance
in the case.

Dawson-Austin filed pro se asingle instrument including a specia appearance, a motion to quash
service of citation, a pleato the jurisdiction of the court, a pleain abatement, and subject to al of
the above, an original answer. Only the answer was expressy made subject to the specia
appearance; the motion and pleas were not.  The instrument contained a verification of the facts
and allegations stated in each component of the instrument except the special appearance.
Dawson-Austin contends that the failure to include the special appearance in the verification was
atypographical error. The district court overruled Dawson-Austin's specia appearance because
it was not sworn as required by Rule 120a(1), Tex.R. Civ. P., and because a motion to quash
service of citation, pleato the jurisdiction, and pleain abatement, all included in the same
instrument with the specia appearance, were not expressly made subject to the special
appearance.

The day after the court's overruling of the specia appearance, Dawson-Austin filed a motion for
reconsideration and an amended special appearance. The court denied the amended special
appearance "on the merits’, in the court's words, and did not rule on the motion to reconsider.

The court of appeals held that Dawson-Austin's specia appearance was properly overruled
because it was unsworn. The court did not consider whether the other pleadings in the same
instrument should have been expressly subjected to the special appearance. 920 SW.2d at 782.
The court also held that Dawson-Austin waived her amended special appearance because, before
it was filed, Dawson-Austin argued her motion to quash and did not object to the district court's
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consideration of it. 920 SW.2d at 782-783.

Austin argues that there are yet other reasons, in addition to those given by the lower courts, for
concluding that Dawson-Austin made a general appearance in the proceeding. We address each
of these argumentsin turn.

A

[1] Asthe lower courts both held, an unsworn specia appearance does not comply with Rule
120a(1), Tex.R. Civ. P, and thusis * 322 ineffectual to challenge in personam jurisdiction. The
lower courts also held, however, that the lack of verification can be cured by amendment. Austin
argues that an unsworn special appearance cannot be cured and is itself a genera appearance.
Austin's argument is contrary to the express provision of Rule 120a(1) that a special appearance
"may be amended to cure defects'. By "cure", the rule means to restore the specia appearance.
The rule does not limit the kinds of defects that can be cured. The absence of a verification is
such a defect, and an amendment that adds a verification cures the special appearance. Every
court that has considered the issue agrees.

[2] Austin argues, dternatively, that even if an unsworn specia appearance can be cured by
amendment, the amendment must be filed before the special appearanceisruled on. This
argument, too, finds no footing in Rule 120a(1). The rule smply does not require that an
amendment be filed before a ruling on the specia appearance, as long as the amendment isfiled
before there is a general appearance. See Dennett, 559 SW.2d at 386 ("[T]he crucia focusison
the allowance of amendment, and the timing of the amendment is not determinative.") (emphasis
inoriginal).

[3] Austin's arguments are not only contradicted by both the language and silence of Rule 120a,
they misperceive what constitutes a general appearance. One court has explained:

A party enters a general appearance whenever it invokes the judgment of the court on any
guestion other than the court's jurisdiction; if a defendant's act recognizes that an action is
properly pending or seeks affirmative action from the court, that is a general appearance.

Moore v. Elektro-Mobil Technik GmbH, 874 SW.2d 324, 327 (Tex.App.--El Paso 1994, writ
denied). * * *

[4] Thus, Dawson-Austin did not enter a general appearance by filing an unsworn special
appearance or by amending it only after it was overruled.

B

[5] Austin argues that Dawson-Austin made a general appearance by filing a motion to quash
service, apleato the jurisdiction, and a pleain abatement, all in the same instrument with the
specia appearance and al following the special appearance in the instrument, but none expressy
made subject to the special appearance. The district court agreed with this argument; the court
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of appeals did not addressit. The argument is contrary to Rule 120a, which states: "amotion to
transfer venue and any other plea, pleading, or motion may be contained in the same instrument or
filed subsequent thereto without waiver of such special appearance”. The rule makes mattersin
the same instrument and subsequent matters subject to the special appearance without an express
statement to that effect for each matter. * * *

C

The hearing on Dawson-Austin's special appearance, motion to quash service of process, pleato
the jurisdiction, and pleain abatement was requested by Austin, not Dawson-Austin, because he
wished the Texas court to proceed before the Californiacourt. AsAustin's counsel told the
district court, "we can't protect ourselves against the California lawsuit if we don't proceed
today." Dawson-Austin did not ask the district court for a hearing on any of the matters she filed.
On the contrary, Dawson-Austin filed a motion for continuance the day of the hearing on the
grounds that she had not been given the requisite notice for the hearing, her counsel had just been
hired to make an appearance and he wasin ajury trial at the time of the hearing, discovery was
needed on the specia appearance, and discovery was needed on the motion to quash.
Dawson-Austin's counsel reurged the motion for continuance throughout the hearing, and also
requested a postponement because of Austin's and Dawson- Austin's unavailability to testify.

The district court denied the continuance.

[6] Austin argues that Dawson-Austin's motion for continuance was not made subject to the
special appearance and was therefore a general appearance. The district court appears to have
rejected this argument, and the court of appeals did not addressit. Austin's argument is incorrect
for several reasons. * * *

*324 Dawson-Austin was entitled to request more time to prepare for the special appearance
hearing that Austin set. Her request to postpone consideration of her other matters was required
if the special appearance hearing were to be delayed. Dawson-Austin's motion for continuance in
no way constituted a general appearance.

D

Both Dawson-Austin's specia appearance and her amended special appearance stated: "This
specia appearance is made to the severable claim asserted by BILL wherein BILL seeksadivision
of the parties property.” In other words, Dawson-Austin specially appeared only with respect to
the claim for division of the marital estate, not the claim for divorce. (Since the couple had no
children, these were the only two claimsin the proceeding.) Rule 120a permits a special
appearance to be made "as to an entire proceeding or asto any severable claim involved therein.”
It iswell settled in this State that the division of a marital estate is not a claim severable from the
rest of adivorce proceeding. Tex. Fam.Code 8§ 7.001 ("In a decree of divorce or annulment, the
court shall order adivision of the estate of the parties ..." (emphasis added)) (formerly Tex.
Fam.Code § 3.63(a)). Thus, Austin argues that Dawson-Austin's specia appearance to a
non-severable portion of the proceeding constituted a general appearance.
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The cases that hold adjudication of divorce and division of the marital estate to be non-severable
clamsall do so in the context of Rules 41 ("Migoinder and Non-Joinder of Parties'), 174
("Consolidation; Separate Trials'), and 320 ("Motion [for New Trial] and Action of Court
Thereon"), TEX. R. CIV. P.

[7] No case holds that claims of divorce and division of property do not involve severable
jurisdictional issues. The United States Supreme Court recognized long ago that a court could
have jurisdiction to grant a divorce--an adjudication of parties status--without having jurisdiction
to divide their property--an adjudication of parties rights. Estinv. Estin, 334 U.S. 541, 68 S.Ct.
1213, 92 L.Ed. 1561 (1948). The rule has been recognized in Texas, as one court has explained:

Where thetria court in a divorce proceeding has no personal jurisdiction over the
respondent, the trial court has the jurisdiction to grant the divorce, but not to determine
the managing conservatorship of children or divide property outside the State of Texas.
Comisky v. Comisky, 597 SW.2d 6, 8 (Tex.Civ.App.--Beaumont 1980, no writ). It may
also lack jurisdiction to divide property within the state. See Shaffer v. Heitner, 433 U.S.
186, 212, 97 S.Ct. 2569, 2584, 53 L.Ed.2d 683 (1977).

Hoffman v. Hoffman, 821 SW.2d 3, 5 (Tex.App.--Fort Worth 1992, no writ). The court in
Hoffman held that a special appearance directed to an entire divorce proceeding should have been
sustained only as to the claim for division of property:

[T]he tria court erred in dismissing [the husband's] divorce petition for want of
jurisdiction, even though it might not have jurisdiction to deal with the property of the
parties. The special appearance * 325 should only have been granted to the extent of the
trial court's recognition that it does not have personal jurisdiction over [the wife] and
therefore may not divide the property of the parties located outside the State of Texas and
possibly that located within the State of Texas.

Id. Section 6.308 of the Family Code now provides:

(& A court in which a suit for dissolution of amarriage is filed may exercise its jurisdiction
over those portions of the suit for which it has authority.

(b) The court's authority to resolve the issues in controversy between the parties may be
restricted because the court lacks:

(2) the required personal jurisdiction over anonresident party in a suit for dissolution of
the marriage....

Had Dawson-Austin specially appeared as to the entire proceeding, the district court could not
have sustained it except as to the property division claim. The district court had jurisdiction to
grant the divorce, and Dawson-Austin could not specially appear to that claim. If the court could
sustain the special appearance as to only the one claim and not the other, directing the special
appearance only to the claim for which it could be sustained could not be a general appearance.
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Finally, Austin argues and the court of appeals held that Dawson-Austin, by asserting her motion
to quash service of process at the conclusion of the hearing on her specia appearance, made a
general appearance before filing her amended specia appearance the next day. The record does
not support this argument.

[8] Again, it must be recalled that Austin, not Dawson-Austin, requested the hearing on the
motion to quash, along with the special appearance and Dawson-Austin's other matters, and
insisted on going forward. Dawson- Austin did not raise any of the matters at the hearing; on
the contrary, Dawson-Austin, as has been noted, repeatedly requested a postponement asto all of
them. Assoon asthe district court overruled Dawson-Austin's special appearance, the following
collogquy occurred:

[Austin's Attorney]: Your Honor, if | may, | would like to proceed on their--They have a
motion before the Court to quash the processin this case, and I--

THE COURT: Let meask you this. Wedon't get that alot, but | thought that under the
rulesif you filed a Motion to Quash the service of process and the Court quashes the
service of process, then that day becomes the day you're served, and then you have the
Monday next after the expiration of twenty days for service from that day to file your
Answer.

[Austin's Attorney]: Processis moot at this point.

THE COURT: But they have already filed their Answer.

[Austin's Attorney]: Processis moot at this point because they filed an Answer. So
actually we don't need to approach that question.

THE COURT: Okay, | agree. Do you disagree with that?

[Dawson-Austin's Attorney]: Yes, Your Honor, because there's no--the construction of
pleadingsis that you can haveit al contained in the same pleadings.

THE COURT: No, I'm not talking about that. 1'm talking--1'm only talking about the
Motion to Quash the Citation. If you have a bad citation and you come into court and get
the citation quashed, then the day the Court quashes your citation is the day you're served.
[Dawson-Austin's Attorney]: That's right.

THE COURT: Right?

[Dawson-Austin's Attorney]: So we--

THE COURT: Then you have until the Monday next to file an Answer.
[Dawson-Austin's Attorney]: Plus twenty.

THE COURT: Am | withyou? Or are you with me?

[Dawson-Austin's Attorney]: Yes, Your Honor.

THE COURT: But she's aready filed.

*326 [Dawson-Austin's Attorney]: Well, Your Honor, if it's bad service-- if it'sa bad
service, then--and that's the way the motion is presented to the Court that it's a bad
service, and if you were to quash it today, then she would have twenty days plus a
Monday to enter the Answer, because--

THE COURT: | wouldn't be quashing her general denial. She's dready filed a general
denid.
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[Dawson-Austin's Attorney]: She hasn't waived, Y our Honor, unless the Court is ruling
that she waived it, that by presenting it in a pleading to the Court.

THE COURT: Oh, that the general denial is subject to the ruling?

[Dawson-Austin's Attorney]: Yes, Your Honor.

THE COURT: Wéll, | don't think that waived it, but | think the fact that--1 think that the
intrinsic deficienciesin her Special Appearance waivesit. | think she does become here at
that point.

[Austin's Attorney]: Your Honor, then that being the case, that was the only other motion
we wanted to urge today.

As the record shows, Dawson-Austin's counsel did not raise or argue the motion to quash or any
other matter. Austin's counsel raised the motion to quash, and the court ruled it moot without a
word from Dawson-Austin's counsel.  Only then did the court ask Dawson-Austin's counsel
whether he agreed, and he essentially conceded. Nothing else transpired before the filing and
hearing of Dawson-Austin's amended specia appearance. Thus, the district court properly
considered the specia appearance on the merits.

1
A

However, the district court erred in overruling Dawson-Austin's amended specia appearance.
Section 6.305(a) of the Family Code provides:

If the petitioner in a suit for dissolution of amarriage is aresident or adomiciliary of this
state at the time the suit for dissolution is filed, the court may exercise persona
jurisdiction over the respondent or over the respondent's personal representative although
the respondent is not aresident of this state if:
(2) this state is the last marital residence of the petitioner and the respondent and
the suit isfiled before the second anniversary of the date on which marital
residence ended; or
(2) there is any basis consistent with the constitutions of this state and the United
States for the exercise of the persona jurisdiction.

Tex. Fam.Code 8 6.305(a) (formerly Tex. Fam.Code § 3.26(a)). Austin had been domiciled in
Texas exactly six months to the day when he filed suit for divorce. Seeid. 8 6.301 ("A suit for
divorce may not be maintained in this state unless at the time the suit is filed either the petitioner
or the respondent has been ... adomiciliary of this state for the preceding six-month period ....")
(formerly Tex. Fam.Code § 3.21). Dawson-Austin, however, neither was nor ever had been a
Texasresident. Thusthe district court did not have in personam jurisdiction over
Dawson-Austin unless it was under Section 6.305(8)(2).

[9] The United States Constitution permits "a state court [to] take personal jurisdiction over a
defendant only if it has some minimum, purposeful contacts with the state, and the exercise of
jurisdiction will not offend traditional notions of fair play and substantial justice” CMMC v.
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Salinas, 929 SW.2d 435, 437 (Tex.1996) (citing cases); International Shoe Co. v. Washington,
326 U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95 (1945). Dawson-Austin had no "minimum, purposeful
contacts' with Texas. At the time Austin filed suit, Dawson-Austin resided in California, as
Austin's petition itself alleged. She was served in California. At the hearing on her amended
specia appearance, she testified unequivocally and without contradiction from Austin that her
only contact with the State of Texas had been to attend a business convention nine or ten years
earlier. She had never lived in Texas, and Austin had not lived here before March 1992. There
was no basis for the district court to exercise personal * 327 jurisdiction over Dawson-Austin, and
Austin does not contend otherwise.

B

Even though the district court did not have in personam jurisdiction over Dawson-Austin, it is
possible under the United States Constitution, and thus under Texas law, for the court to have
had jurisdiction to divide the marital estate located in Texas. The property in Texas in which the
parties claimed an interest was Austin's Dallas home and Texas bank accounts, which the parties
agreed was community property, and the stock certificate evidencing Austin's shares in Starkey.
Aswe have previoudly stated, Austin contends that his Starkey stock is separate property, while
Dawson-Austin claims that sheis entitled under Minnesota law to part of the increase in value of
the stock attributable to her and Austin's efforts during marriage.

In Pennoyer v. Neff, 95 U.S. 714, 24 L.Ed. 565 (1877), the United States Supreme Court held
that a state court could exercise jurisdiction over property within the state's borders and determine
the rights and interests of non- residents. But in Shaffer v. Heitner, 433 U.S. 186, 97 S.Ct. 2569,
53 L.Ed.2d 683 (1977), the Court abandoned this position and concluded instead that jurisdiction
over property, like jurisdiction over persons, must be based on minimum, purposeful contacts and
must not offend traditional notions of fair play and substantial justice:

Thefiction that an assertion of jurisdiction over property is anything but an assertion of
jurisdiction over the owner of the property supports an ancient form without substantial
modern justification. Its continued acceptance would serve only to allow state-court
jurisdiction that is fundamentally unfair to the defendant.

We therefore conclude that all assertions of state-court jurisdiction must be evaluated
according to the standards set forth in International Shoe and its progeny.

Id. at 212, 97 S.Ct. at 2584. Shaffer was a shareholder derivative suit against officers and
directors of two Delaware corporations. A Delaware court sequestered defendants' stock in the
corporations, even though neither defendants nor their stock were physically present in Delaware,
basing itsjurisdiction to do so on a Delaware statute that deemed Delaware the situs of ownership
of all stock in Delaware corporations. 1d. at 192, 97 S.Ct. at 2573. The Supreme Court held
that neither defendants nor their stock had sufficient contacts with Delaware to justify the state
court's exercise of jurisdiction over them. Id. at 213-217, 97 S.Ct. at 2584-2587.

[10][11] In the present case, the location in Texas of property that either isor is claimed to be
part of the marital estate does not supply the minimum contacts required for the court to exercise
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jurisdiction over Dawson- Austin. Austin bought his Dallas home, opened his Texas bank
accounts, and brought his Starkey stock certificate to Texas after he separated from Dawson-
Austin.  We do not believe that one spouse may |eave the other, move to another state in which
neither has ever lived, buy a home or open a bank account or store a stock certificate there, and
by those unilateral actions, and nothing more, compel the other spouse to litigate their divorce in
the new domicile consistent with due process. One spouse cannot, solely by actions in which the
other spouse is not involved, create the contacts between a state and the other spouse necessary
for jurisdiction over adivorce action. See In the Interest of S.A.V., 837 SW.2d 80, 83-84
(Tex.1992) (holding that without personal jurisdiction over one parent, a court could still decide
custody of achild living in the State, but could not determine support and visitation). Moreover,
Dawson-Austin's claim to a part of the value of the Starkey stock is completely unrelated to the
situs of the certificate; rather, it is based on the parties efforts to increase the value of Starkey,
most of which occurred in Minnesota. In no sense can it be said that Dawson-Austin ever
"purposefully availed" herself of the privilege of owning property in this State.  See Burger King
Corp. v. Rudzewicz, 471 U.S. 462, 475, 105 S.Ct. 2174, 2183-2184, 85 L.Ed.2d 528 (1985)
(citing Hanson v. Denckla, 357 U.S. 235, 253, 78 S.Ct. 1228, 1239-1240, 2 L.Ed.2d 1283
(1958)).

*328 Thus, the district court lacked jurisdiction to adjudicate Dawson-Austin's claim to part of
the value of the Starkey stock or to divide the marital estate.

* % * * %

The district court had jurisdiction only to grant a divorce and not to determine the parties
property clams. Accordingly, the judgment of the court of appealsis reversed and the caseis
remanded to the district court for rendition of judgment divorcing Austin and Dawson-Austin and
dismissing al other claimsfor relief for want of jurisdiction.

BAKER, Justice, joined by ENOCH and ABBOTT, Justices, dissenting.

| respectfully dissent. After determining that it had jurisdiction, the trial court dissolved the
parties marriage, characterized Austin's Starkey Corporation stock as his separate property, and
distributed about fifty-five percent of the community estate to Dawson-Austin and about
forty-five percent to Austin.  The court of appeals affirmed the trial court's judgment. [FN1] |
would affirm the court of appeals.

FN1. Justice Chapman dissented without an opinion.
|. BACKGROUND

Austin is the president of Starkey Laboratories, a Minnesota corporation. He owns sixty shares
of Starkey stock, representing 100 per cent ownership. Austin owned the Starkey stock before he
married Dawson-Austin.  When Austin and Dawson-Austin married, they were domiciled in
Minnesota. After continuing marital discord, they separated. There are no children of the
marriage. Consequently, jurisdiction under Chapters 102, 152 or 159 of the Texas Family Codeis
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not at issue.

The parties remained domiciled in Minnesota until just before this suit. 1n February 1992,
Dawson-Austin moved to California.  In March 1992, Austin moved to Texas. Dawson-Austin
filed for divorce in California, but she did not obtain service on Austin for several months. After
residing in Texas for six months, and before Dawson-Austin served him in the California divorce
action, Austin filed for divorcein Texas. Austin had Dawson-Austin served four days later.

In response to Austin's petition, Dawson-Austin filed, in one instrument: (1) a special
appearance; (2) amotion to quash service of citation; (3) apleato thejurisdiction; (4) apleain
abatement; and (5) subject to all of these, ageneral denial. On the day of the hearing for these
motions, Dawson- Austin filed amotion for continuance. The trial court denied the motion for
continuance, denied the specia appearance because it was not verified, and proceeded to hear
Dawson-Austin's motion to quash, which it also denied. The next day, Dawson-Austin amended
her special appearance and moved for reconsideration. After another hearing afew days later,
the trial court denied Dawson-Austin's motion for reconsideration.

I1. SPECIAL APPEARANCE

The court of appeals held that the trial court properly overruled Dawson- Austin's origina special
appearance because it was unverified, and therefore defective. The court of appeals also held
that because Dawson-Austin made a general appearance to argue other matters before filing her
amended specia appearance, the trial court properly overruled Dawson-Austin's amended special
appearance and acquired jurisdiction. Dawson-Austin argues that the court of appeals erred
when it held that she waived her special appearance by arguing her motion to quash after thetria
court overruled her original special appearance.

A. RULE 120a

An objection to a Texas court's exercise of jurisdiction over a nonresident must be made by
specia appearance filed under Rule 120a of the Texas Rules of Civil Procedure. Rule 120a
requires "strict compliance." See Portland Sav. & Loan Assnv. Bernstein, 716 SW.2d 532, 534
(Tex.App.-- Corpus Christi 1985, writ ref'd n.r.e)). A special appearance must be made and
determined on sworn motion prior to any other plea, pleading, or motion that seeks affirmative
relief. SeeTex.R. Civ. P. 120a(1). Any appearance not in compliance with Rule 120ais a
general appearance. See Tex.R. Civ. P. 120a(1). When a party generally appears, the trial court
can exercise jurisdiction over the party without violating the party's due process rights. See Tex.
Fam.Code § 6.305(a) (formerly Tex. Fam.Code § 3.26(a)). [FN2]

FN2. Section 6.305(a) provides:

If the petitioner ... isaresident or adomiciliary of this state at the time the suit for
dissolution isfiled ... the court may exercise persona jurisdiction over the respondent ...
although the respondent is not aresident of this state if:

(1) this state is the last marital residence of the petitioner and the respondent and the suit
isfiled before the second anniversary of the date on which the marital residence ended; or
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(2) thereis any basis consistent with the constitutions of this state and the United States
for the exercise of the personal jurisdiction. Tex. Fam.Code § 6.305(a)(formerly Tex.
Fam.Code § 3.26(a)).

A party may amend a specia appearance. However, the party must not seek affirmative relief on
any question other than that of the court's jurisdiction between the time it filesits original special
appearance and its amended special appearance. See Tex.R. Civ. P. 120a(2)(special appearance
"shall be heard and determined before ... any other plea or pleading may be heard.”). Any
intervening appearance to invoke the trial court's judgment about a " question other than the
court'sjurisdiction” is a general appearance.

B. ANALYSIS

Because Dawson-Austin's original specia appearance was not sworn, it was defective. See
Tex.R. Civ. P. 120a(1). While Rule 120a alows for amendment, any amendment to cure a
defective specia appearance must be accomplished before arguing other matters. See Tex.R.
Civ. P. 120a(2). Dawson-Austin did not amend her specia appearance until after she argued other
matters, namely her motion to quash and about discovery related to that motion. By doing so,
Dawson-Austin invoked the trial court's jurisdiction and generally appeared. See Tex.R. Civ. P.
120a(1) and (2).

Dawson-Austin argues that because she sought a continuance before the hearing on her origina
special appearance, she could present her other motions before amending her special appearance.
| would reject thisargument. | generally agree that a motion for continuance is not a general
appearance. A continuance would alow a party to amend its special appearance under Rule
120a. A continuance request for that purpose in no way invokes the trial court's judgment about
anything other than the court's jurisdiction. However, that is not what occurred in this case.
Dawson-Austin did not seek a continuance to cure her defective special appearance, but instead
contended that she needed time to take depositions to support her motion to quash. [FN3]
Regardless, Dawson- Austin did not provide the court of appeals with any briefing about whether
the trial court improperly denied her a continuance. She did not raise the issue in this Court.

FN3. Austin argues that although Rule 120a allowsfor a  continuance for discovery,
including depositions, the rule only alows for discovery about the disputed issue of
personal jurisdiction. See Portland Sav. & Loan, 716 SW.2d at 535; Tex.R. Civ. P.
120a(3). | agree. Asapolicy matter, litigants should not engage in discovery on the
merits of other issues until the specia appearance is decided.

Also, like the court of appedls, | reject Dawson-Austin's argument that she should be excused
from arguing her motion to quash because Austin set the hearing. Dawson-Austin did not object
to the trial court proceeding* 330 with her motion to quash or indicate to the trial court that she
wanted to amend her special appearance before proceeding further. By arguing her motion to
guash before amending her specia appearance, Dawson-Austin committed a fatal procedural error
and therefore generally appeared. See Kawasaki Steel Corp., 699 SW.2d at 201, 203. The
Court should affirm the court of appeals.
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1. DIVISIBLE DIVORCE

The Court compounds its error today by reversing the trial court's judgment except as to the
grant of divorce. Where jurisdiction over the parties is established, Texas law does not allow a
"divisible divorce." See Tex. Fam.Code § 7.001 (formerly Tex. Fam.Code 8§ 3.63(a))("In a
decree of divorce ... the court shall order adivision of the estate of the parties ...."). Here,
because Dawson generally appeared, the trial court had jurisdiction over both parties. Therefore,
it properly divided the marital estate.

Only recently, the Legidature codified the divisible divorce concept in cases where the court
lacks jurisdiction over a nonresident party in asuit to dissolve amarriage. See Tex. Fam.Code §
6.308 (in asuit to dissolve a marriage, a court may exercise its jurisdiction "over those portions of
the suit which it has authority.")(Added by Act of April 3,1997, 75th Leg.,, R.S,,ch. 7,81 and 4
(eff. April 17, 1997), 1997 Tex. Gen. Laws 8, 27, 43). Because of its effective date, section
6.308 does not apply to this case. See Act of April 3, 1997, 75th Leg., R.S,, ch. 7, § 4, 1997
Tex. Gen. Laws 8, 43 ("The change in law made by this Act does not affect a proceeding under
the Family Code pending on the effective date of this Act. A proceeding on the effective date of
this Act is governed by the law in effect at the time the proceeding was commenced, and the
former law is continued in effect for that purpose."). Because of the prior existing Texas law,
and because the trial court had jurisdiction over both parties, it had to divide the marital estate.

The Court cites Estin v. Estin, 334 U.S. 541, 68 S.Ct. 1213, 92 L.Ed. 1561 (1948), for the
proposition that the Supreme Court has recognized the concept of a"divisible divorce" and that it
should apply here. See Estin, 334 U.S. at 549, 68 S.Ct. at 1218-19. In Edtin, the wifeinitially
sued for separation in New Y ork. The husband answered, and the New Y ork trial court granted a
separation decree and awarded the wife permanent alimony. Two years later, after establishing
residency in Nevada, the husband sued for divorcein Nevada. After constructive service (the
wife was never personally served and never appeared), the Nevada court granted the husband a
divorce. The Nevada divorce decree made no provision for alimony. The husband then stopped
making alimony payments. When the wife tried to enforce the New Y ork judgment, the husband
argued that the Nevada divorce decree trumped the New Y ork judgment. The New Y ork court
rejected his argument. The Supreme Court considered "whether Nevada could under any
circumstances adjudicate rights of respondent [the wife] under the New Y ork judgment when she
was not personally served or did not appear in the [Nevada] proceeding.” Estin, 334 U.S. at 547,
68 S.Ct. at 1217-18. The Supreme Court held that under full faith and credit principles, the
Nevada court could not adjudicate the wife's rights under the New Y ork judgment, "mak[ing] the
divorcedivisible...." Estin, 334 U.S. at 549, 68 S.Ct. at 1218-19. Thus Estin stands for the
proposition that, in a case where an out-of-state respondent is not personally served and does not
appear, and thus there is no personal jurisdiction, any part of an ex parte divorce decree that
purports to affect the respondent’s property interests is not enforceable under full faith and credit
principles. See Estin, 334 U.S. at 542, 68 S.Ct. at 1215; see also Conlon v. Heckler, 719 F.2d
788, 794-96 (5th Cir.1983); Fox v. Fox, 559 SW.2d 407, 410 (Tex.Civ.App.--Austin 1977, no
writ); Rischv. Risch, 395 SW.2d 709, 711 (Tex.Civ.App.--Houston 1965, writ dism'd). Estin's
holding does not override section 7.001's command that "the * 331 court shall order a division of
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the estate of the parties," whenever the court has jurisdiction over the respondent under section
6.305(a). See Tex. Fam.Code 8§ 6.305(a) (formerly Tex. Fam.Code § 3.26(a)); see aso Ismail v.
Ismail, 702 SW.2d 216, 221 (Tex.App.--Houston [1st Dist.] 1985, writ ref'd n.r.e.); Comisky v.
Comisky, 597 SW.2d 6, 9 (Tex.Civ.App.--Beaumont 1980, no writ); Butler v. Butler, 577
SW.2d 501, 507 (Tex.Civ.App.--Texarkana 1978, writ dism'd).

| agree with the Court that "the district court did not have in personam jurisdiction over
Dawson-Austin unless it was under Section 6.305(a)(2) [of the Texas Family Code]." 968
SW.2d at 326. Indeed, but for her procedural errors, Dawson-Austin may have been ableto
establish that the trial court did not have in personam jurisdiction over her under section
6.305(a)(2). However, Dawson-Austin's procedural errors resulted in a general appearance
which satisfied section 6.305(a)(2)'s requirements. See Kawasaki Steel Corp., 699 SW.2d at
201, 203; see also Burnham v. Superior Court, 495 U.S. 604, 110 S.Ct. 2105, 109 L.Ed.2d 631
(1990)(holding that due process clause did not prevent California courts from exercising
jurisdiction over nonresident husband served with divorce suit while in California on business
trip). Dawson-Austin's general appearance gave thetrial court jurisdiction to dissolve the
marriage and to divide the marital estate, asit wasrequired to do. See Tex. Fam.Code § 7.001.

Because the tria court's jurisdiction was founded on Dawson-Austin's general appearance, the
"divigibility" of the divorce turns on Texas law, which, when the court has jurisdiction over the
parties, requires the court to divide the marital estate. See Tex. Fam.Code § 7.001; Hollaway,
792 SW.2d at 170; Vautrain, 646 SW.2d at 314. This case should not be decided or "divided"
on full faith and credit principles asin Estin.

V. CONCLUSION

Today the Court permits less than strict compliance with Rule 120a. | believe that
Dawson-Austin's efforts to specialy appear were flawed. Therefore, she made a general
appearance and the trial court properly exercised itsjurisdiction. | would affirm the courts
below. Because the Court holds otherwise, | dissent.



