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*253 OPINION 
 
 LEE YEAKEL, Justice. 
 
 **1 This is an appeal from a summary judgment in a 
suit brought by appellant Michael Curtis to recover a 
diamond ring from appellee Michele Anderson after 
Curtis terminated the couple's engagement.  Curtis 
sued for breach of an oral agreement and conversion, 
and the trial court granted Anderson a summary 
judgment.  Curtis appeals arguing that Anderson was 
not entitled to summary judgment because the ring 
was a conditional gift, and Anderson's possession of 
the ring became an unlawful conversion when 
Anderson refused to return the ring.  We will affirm 
the judgment of the trial court. 
 

FACTUAL BACKGROUND 
 
 In the summer of 2000, Curtis and Anderson became 
engaged to be married.  Curtis gave Anderson a ring.  
Approximately six or eight weeks later, the 
engagement ended.  Anderson refused to return the 
ring to Curtis.  Curtis alleges that at the time that he 
gave her the ring, Anderson agreed that if the 
wedding was called off she would return the ring. 
 
 The only summary judgment evidence before the 
trial court were excerpts from Curtis's deposition.  
Concerning the agreement to return the ring, Curtis 
testified that "we had a mutual understanding that I 
clearly stated and she accepted that if I did not--if we 
did not become married that I would retain-- retain 
the stone."  He admitted that the "mutual 
understanding" was not reduced to writing.  When 
asked who "broke off the engagement," he testified, 
"I did.... I did it for several reasons.  One is that I felt 
like she had some sexual hang-ups.  I felt that she had 
some previous general issues with men, and she also 
had a very volatile temper."  Based on this record, the 

trial court granted summary judgment in favor of 
Anderson. 
 

DISCUSSION 
 
 Anderson's sole ground for seeking summary 
judgment was that Curtis could not prevail because 
the statute of frauds prohibits the enforcement of any 
alleged oral agreement concerning return of the ring.  
See Tex. Fam.Code Ann. §  1.108 (West 1998).  
Curtis argues by his first issue that the statute of 
frauds is not applicable;  he claims the case is 
governed instead by the conditional- gift rule.  
According to Curtis, the ring was a conditional gift, 
and because the contingent condition of marriage was 
not met, the gift was not completed and the ring 
should be returned to him.  In his second issue, he 
contends that he presented sufficient evidence to 
establish the elements of a tort claim for conversion. 
 

* * * 
 

 Statute of Frauds 
 
 [1] The application of the conditional-gift rule 
assumes that there is no binding agreement between 
the parties about ownership of the engagement ring 
should the marriage not occur.  If a binding 
agreement between the parties exists, then application 
of the conditional-gift rule is not appropriate. Curtis 
contends that when he and Anderson became 
engaged, Anderson agreed that she would return the 
ring if they did not marry.  He testified that their 
"mutual understanding" was an express agreement, 
but their "mutual understanding" was not reduced to 
writing. 
 
 In response, Anderson asserted in her motion for 
summary judgment that Curtis's contract and 
conversion claims could not prevail because of the 
statute of frauds found in section 1.108 of the family 
code, which prohibits enforcement of oral agreements 
in consideration of marriage.  Tex. Fam.Code Ann. §  
1.108 (West 1998).  According to Anderson, even if 
she agreed to return the ring, her promise is 
unenforceable because it is not in writing. 
 
 [2][3] In 1997, the legislature added section 1.108 to 
the family code. [FN1]  It states: 
 
 

FN1. Act of Apr. 3, 1997, 75th Leg., R.S., 
ch. 7, §  1, 1997 Tex. Gen. Laws 8, 9.  

 
A promise or agreement on consideration of 
marriage or nonmarital conjugal cohabitation is not 
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enforceable unless the promise or agreement or a 
memorandum of the promise or agreement is in 
writing and signed by the person obliged by the 
promise or agreement.  

  Id. This statutory provision has yet to be interpreted 
by any court.  We must decide whether section 1.108 
encompasses agreements between engaged parties 
regarding the disposition of engagement gifts should 
the engagement fail.  The court's objective in 
interpreting statutes is to determine legislative intent.  
Continental Cas. Co. v. Downs, 81 S.W.3d 803, 805 
(Tex.2002).  In determining legislative intent, first we 
look to the plain and common meaning of the words 
used by the legislature.  Tex. Gov't Code Ann. §  
311.011(a) (West 1998);  Kroger Co. v. Keng, 23 
S.W.3d 347, 349 (Tex.2000). Unless a statute is 
ambiguous, courts abide by the clear language of the 
statute and enforce it as written. RepublicBank 
Dallas, N.A. v. Interkal, Inc., 691 S.W.2d 605, 607 
(Tex.1985). 
 
 [4] Although section 1.108 was obviously intended 
to apply to prenuptial agreements, its plain language 
is broad enough to include Anderson's alleged 
promise to return Curtis's ring.  An engagement ring 
is a special symbol in our culture.  It is traditionally 
given by a man to a woman upon the woman's 
acceptance of the man's proposal of marriage--it is a 
symbol of the couple's engagement and their mutual 
agreement to marry.  Clearly, engagement rings are 
traditionally given in contemplation of marriage or 
"on consideration of marriage."  See Tex. Fam.Code 
Ann. §  1.108. We hold that Curtis's*255 allegation 
that he and Anderson had expressed their "mutual 
understanding" that the ring would be returned if the 
marriage did not occur comes within the scope of this 
statute as written.  Therefore, to be enforceable any 
such agreement must be in writing. 
 
 Conditional-Gift Rule 
 
 **3 [5] In the absence of an enforceable agreement, 
we turn to the conditional-gift rule.  Although we 
agree that the conditional-gift rule applies in this 
case, it does not operate in Curtis's favor.  As applied 
by Texas courts, the rule contains an element of fault.  
Texas courts have held that the rule operates to 
require that the ring be returned to the donor if the 
donee is at fault in terminating the engagement.  See 
McLain v. Gilliam, 389 S.W.2d 131 (Tex.Civ.App.-
Eastland 1965, writ ref'd n.r.e.) . . . The court in 
McLain expressed the rule as follows: 
 
 

A gift to a person to whom the donor is engaged to 
be married, made in contemplation of marriage, 

although absolute in form, is conditional;  and on 
breach of the marriage engagement by the donee 
the property may be recovered by the donor.  

  389 S.W.2d at 132. 
 
 In this case, Curtis as donor judicially admitted to 
terminating the engagement.  He does not contend 
that Anderson was at fault in ending the engagement.  
His only complaint about Anderson was her refusal 
to return the ring after he terminated their 
relationship.  When asked in his deposition why he 
terminated the engagement, he vaguely complained 
about Anderson's "hang ups" and her temper.  He 
made no attempt to justify his action and 
unequivocally admitted the decision to end the 
engagement was his.  Thus, this case involves the 
opposite situation than that involved in McLain and 
Shaw;  here, the donor was responsible for breaching 
the promise to marry. 
 
 This is a case of first impression in Texas.  We have 
found no Texas case in which the donor was 
responsible for terminating the engagement.  We 
have examined cases in other jurisdictions, and it 
appears that most courts apply a conditional-gift rule 
in adjudicating ownership of engagement gifts when 
the marriage fails to occur. However, there is a split 
of authority over injecting the issue fault into the 
rule. 
 
 Some jurisdictions that have considered similar 
situations have allowed the donee to keep the 
engagement gift if the donor terminates the 
engagement. One court articulated its reasoning as 
follows: 
 

On principle, an engagement ring is given, not 
alone as a symbol of the status of *256 the two 
persons engaged, the one to the other, but as a 
symbol or token of their pledge and agreement to 
marry.  As such pledge or gift, the condition is 
implied that if both parties abandon the projected 
marriage, the sole cause of the gift, it should be 
returned.  Similarly, if the woman, who has 
received the ring in token of her promise, 
unjustifiably breaks her promise, it should be 
returned.  When the converse situation occurs, and 
the giver of the ring, betokening his promise, 
violates his word, it would seem that a similar 
result should follow, i.e., he should lose, not gain, 
rights to the ring.  In addition, had he not broken 
his promise, the marriage would follow, and the 
ring would become the wife's absolutely.  The man 
could not then recover the ring.  The only 
difference between that situation and the facts at 
bar, is that the man has broken his promise.  



106 S.W.3d 251 Page 4
(Cite as: 106 S.W.3d 251,  2003 WL 1832257 (Tex.App.-Austin)) 
 

Copr. ©  West 2003 No Claim to Orig. U.S. Govt. Works 
 

  **4 Spinnell v. Quigley, 56 Wash.App. 799, 785 
P.2d 1149, 1150  (1990) (citing Mate v. Abrahams, 
62 A.2d 754, 754-55 (N.J. County Ct.1948)). 
 
 Others apply the conditional-gift rule without 
considering fault.  Courts adopting this no-fault 
approach reason that (1) it is practically impossible 
for courts to determine "fault" in the break-up of an 
engagement or whether a particular break-up was 
justified;  (2) engagements are meant to be a period 
of evaluation, and a party should not be penalized for 
ending a doomed relationship;  and (3) the underlying 
public policy favoring no-fault divorces should also 
apply to engagements.  See, e.g., Aronow v. Silver, 
223 N.J.Super. 344, 538 A.2d 851, 853 (1987) ("The 
fault rule is sexist and archaic, a too-long enduring 
reminder of the times when even the law 
discriminated against women.") . . . .  
 
 [6] Texas courts, including this Court, have applied 
the fault- based conditional-gift rule when a donee 
breaks the engagement. We believe that the same rule 
should apply when the donor defaults. We hold that 
absent a written agreement a donor is not entitled to 
the return of an engagement ring if he terminates the 
engagement. 
 
 Conversion Claim 
 
 [7][8] Curtis also complains that the trial court erred 
in granting summary judgment on his conversion 
claim.  He argues that Anderson's retention of the 
ring once he demanded its return transformed her 
continued possession of the ring into conversion.  
The tort of conversion is defined as the (1) 
unauthorized and wrongful exercise of dominion and 
control over (2) another person's property (3) to the 
exclusion of or inconsistent with the rights of the 
plaintiff.   
 
 *257 [9] A fundamental element of a conversion 
cause of action is that the plaintiff be the owner of or 
legally entitled to immediate possession of the 
property allegedly converted.  In order to prevail on 
his conversion claim, Curtis had to establish his 
ownership or superior right to possession of the ring 
in question.  Curtis could not make this showing 
under either the parties' purported agreement or the 
conditional-gift rule.  As a result, Anderson was 
entitled to judgment on this claim as a matter of law. 
 

CONCLUSION 
 
 **5 [10] We hold that when an agreement between 
an engaged couple as to the disposition of 
engagement gifts is not in writing, any dispute arising 

over ownership when the engagement is broken is 
subject to the fault-based conditional-gift rule.  We 
affirm the summary judgment granted by the trial 
court. 
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