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Study Questions for the Midsemester Examination

1.
During a pilgrimage to see my parents, I was sitting next to the fooz-ball table with some old college chums in Hansen’s Bar in Beloit, Wisconsin.   A maddened, semi-sober, misfit from those same hellion days of my youth suddenly came out of the restroom.  Seeing us, she came over to our table.  She reported that she was a lawyer and inquired as to our present pursuits.  Upon learning of my vocation, she grew red all over -- previously only her nose held a crimson hue-- and sputtered out the following:

The Burger/Rehnquist Court has destroyed the Constitution.  It is a mere tool of the dethroned tyrants Nixon and Reagan (and their lackey Bush).  Nixon, Reagan, and George the first may be long gone, but their boys and girl have dismantled the great good worked by the Warren Court.  On every criminal process question, this re​actionary Court has curtailed the rights so carefully articulated and protected by its predecessors.

With a whimper, a burp, and an audible gurgling in her stomach, she halted her tirade and announced that she had to go.  However, before taking her leave, she elicited from me a promise to comment, in writing, on her wisdom.  I, being busy writing and grading, turn to you for help.  Use cases to support your broad-ranging discussion.

2.
In his biography of Justice Lewis Powell, John Jeffries writes of William Rehnquist:

He was not, as some thought, a conservative activist who tried to force the nation to conform to his views.  He was rather a conservative statist who readily accepted the constitutionality of legislation regardless of its political content.  In Rehnquist’s hands the Constitution was simply smaller.  Fewer laws [or governmental actions] if any sort would be struck down as constitutional liberties were contracted to give maximum scope to the popularly elected [and executive] branches of government .  (Jeffries, 1994, 531)

Is this an accurate portrayal of the opinions and votes of Rehnquist as he trod the path of a justice of the Supreme Court?  Does it a carry over to the decisions of the Court under his Chief Justiceship (beginning in the 1986 Term of the Court)?  Pointedly explain, using opinion and vote citations to enliven and ground your essay.

3.
During the Presidential campaign of 1968, Richard Nixon articulated the characteristics he would seek in his nominees to the Supreme Court:

Among their qualifications I would consider would be experience or great knowledge in the field of criminal justice, and an understanding of the role some of the decisions of the high court have played in weakening the peace forces in our society in recent years….

Nixon’s assumption -- indeed, one shared by Ronald Reagan and George Bush -- was that the Warren years marked a radical departure from the decisions and precedents of previous Courts, specifically in the area of criminal justice.  Is this an accurate characterization of Warren Court ju​risprudence?  Was it wholly opposed to the assumptions, con​cerns, and approaches of its prede​cessors in its treatment of criminal pro​cess questions?  Discuss and explain.

4.
Appointed in 1962 by President John F. Kennedy, Justice Byron White one of the few members of the Supreme Court whose on-bench career spanned the bulk of the Warren, Burger, and Rehnquist eras.  In part because of this longevity, in part because of what seems to be an abiding interest in criminal justice questions, and in part be​cause of his jursiprudential position on these Courts, White wrote a good deal in the legal areas we have examined. 


From an examination of his opinions, how would you characterize Justice White’s jurisprudence as it re​lates to the constitutional questions raised in criminal process cases?  Did his position on these issues changed over time?  If so, how?  How did he “fit”-- in majority, in concurrence, in dissent-- on the Courts on which he served?  In general, what is his understanding of the proper role of the Court in the adjudication of crim​inal process cases?  If forced to label his jurisprudence, would you dub him a proponent of individual rights or state control?  Why? 

5. The Supreme Court has incorporated (absorbed) most of the provisions of the Bill of Rights against the states, but this was a slow starting and gradual process.  Focusing on the constitutional provisions we have examined in class to date, discuss this process.  How has incorporation proceeded?  What are the various approaches Jus​tices have propounded to address this question?  Which seemed to hold sway, and why?  What are the lingering issues that continue to plague this area of law?  If the Court, under the leadership of Chief Justice Rehnquist – once a vocal pro​ponent of fundamental fairness – was to reject the previously accepted incorporation of elements of the Fourth, Fifth, and Sixth Amendments, what would be the state of the constitutional law of the criminal justice process?

Notes:

a. The exam will be given in class on Thursday, 17 October.

b. ONE of the questions above will be on the exam – roughly 40% of the points on the exam will be devoted to the essay – and you will also write 2 or 3 short (2 paragraph) essays (on which you will have some choice), and fill in some matching and/or multiple guess questions.  It will be fun.

c. There will be a voluntary review session on Wednesday, 16 Oct, from 6:30-7:30 in 201 Hyer Hall.
