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Course Description and Statement of Purpose

An undergraduate course examining the constitutional dimensions of the American system of criminal justice means different things to different people.  It can be seen as a course designed to teach the student what “the law” is.  Such a course would fo​cus on legal doctrine.  It can also be seen as a vital component of a “pre-law” program-- something of an incubator and hatchery for law schools.  Such a course would begin the long and arduous process of teaching people how to think like lawyers.  In many universities, defendants’ rights courses are taught as a combination of the above.  This will not be the case here.  Although criminal justice cases tend to be the most narrow and fact-bound of all public law litigation, our concerns are not those of attorneys-in-waiting.

That this is a course taught in a political science department is significant.  It suggests that the study will be approached from a particular perspective-- that of a student of governmental institu​tions and processes.  The purpose of this course is to give the student an understanding of Consti​tutional rights and liberties pertaining to the criminal justice system – both in and of themselves, and as the Supreme Court’s interpretation of them has evolved over time.   It will treat the Consti​tution and the Court not as abstract islands unto themselves, but as real entities shaping, and being shaped by, the times and the institutional context in which they exist.  It will examine the defini​tion, development, and change in rights and principles associated with the criminal process, and will specifi​cally focus on the relationship between the Supreme Court and the rest of the political system in balancing and rebalancing the competing values of order and liberty in this context.  While it will be concerned with what the “law is” (and how it got to be such), its preeminent focus will be on the Court as a part of a system of government.  In short, it will examine the Court as a political institution that influences – and is in​fluenced by – public policies and the processes through which those policies are determined.

At present, SMU's political science department offers five courses treating judicial interpreta​tion of the American Constitution.  This course focuses on the rights that belong to those suspected or accused of crimes, and to those who are found guilty of criminal behavior. These are rights that individuals have against their government.  Although often scoffed at in the present-day, these rights make up the bulk of those found in the Bill of Rights. The other departmental courses treating constitutional issues -- Law, Politics, and the Supreme Court, Constitutional Law, Civil Rights and Civil Liberties -- examine different types of questions than those addressed here.  None of these courses is a neces​sary requirement for either of the others.

Reading/Briefing

· Isreal, Kamisar, and LaFave, Criminal Procedure and the Constitution, 2004 Edition.
· World-Wide Web. 
1) The Federalist Papers (online links from class webpages)



2) Supreme Court Cases and Opinions (online links from class webpages)

· Findlaw –cases in constitutional law since 1892

· Lexis-Nexis –cases in constitutional law (accessible via SMU server of with SMU identification number)

· The class homepage is linked from my webpage, and the class Blackboard page can be accessed from it or from http://cms2.systems.smu.edu/.  I will post and update items of significance, and I expect you to check the Blackboard page at least before every class meeting.

· The New York Times or The Washington Post*

*I strongly urge you to read the coverage provided of the Supreme Court in the Times and/or the Post.  Few, if any, newspapers in this country rival their coverage of legal and judicial matters.  You can read them o the web at www.nytimes.com and www.washingtonpost.com.  Do note, though, that the current issue of the paper is on line for free only for a week after its publication.  I will also post pieces from these sources, as well as National Public Radio, on my webpage at News Coverage of The Supreme Court.
The case law text for the course is Isreal, Kamisar, and LaFave, Criminal Procedure and the Constitution, 2004 Edition (hereafter referred to as IKL).  To augment the cases excerpted in the IKL text, we will use cases published elsewhere. You will find these online most easily at findlaw or in the Lexis-Nexis Academic Universe.  (You can access Findlaw from anywhere, but Lexis-Nexis can only be accessed through the SMU server or with a number found on your SMU ID.)  I will post, only on Blackboard, other cases of relevance as well.  In print, you can find cases in the U.S. Reports, Supreme Court Reporter, or Lawyers’ Edition in Underwood Law Library.  Required readings from these sources are listed in the “Course Outline and Assigned Readings” section of this syllabus.  Finally, you should read the Times or the Post regularly.  The Fall 2004 Term of the Court began on 4 October, and I expect you to keep abreast of it and relevant legal and judicial news.  Doing so will help you understand lecture references and develop examples for individual study, class discussion, and essay preparation.

The “Course Outline and Assigned Readings” that follows presents an outline of the class reading schedule.  In general, you should read the cases – from both the texts and from secondary sources – in chronological order.  I will give more specific information (e.g., which cases to stress, any variance in reading order) in class and on Blackboard prior to our treatment of the material.  I cannot overly stress the impor​tance of timely reading habits.  This course requires strict attention to and consideration of textual material.  The material must be read prior to the class sessions reserved for its treatment.  Given the difficulty of the material, consistent tardiness in reading will result in less​ened compre​hension (read: lower grades).  Accordingly, I expect you to keep up with the assigned reading and be well prepared for each class.  Pop quizzes and randomly collected briefs will assist me in helping you meet these expectations.

Course Requirements: Examinations, Briefing, Papers, Grading

Class will meet Mondays, Wednesdays, and Fridays from 9-9:50 AM, in 304 Florence Hall.  Class attendance is expected and mandatory.  Unexcused absences will be penalized five (5) points a day (out of a course total of 500 points).  “Ready” means having your briefs, notes, and texts on the table before you at the beginning of class.  I will circulate a seating chart at the beginning of the second week of class.  Students will sign this chart and sit in their designated seat for the remainder of the term.  A pattern of unexcused absences will result in dismissal from the course.  If you happen to miss a class, it is your responsibility to get notes from a classmate.

You will be evaluated on the basis of class participation, two or three unscheduled quizzes (on which you may consult your briefs and reading notes), two or three briefs (which will be collected, without prior notice, in class), a mid-semester exam, a cumulative final (with heavy emphasis on material covered since the mid-semester), a class presentation, a brief (to be circulated to members of the class, must be given to the instructor the class period before the scheduled presentation), and a term paper and its prospectus.  

I expect active and informed involvement in class discussion.  If you do not participate at all, you will get zero (0) participation points; breathing in class counts for something, but not participation credit.  I will also factor student visits to my office, email correspondence on matters germane to the course, and postings on the class Blackboard discussion board when calculating this grade, but you cannot earn an A or B for participation without speaking in class.  At some point in your life, you will have to speak publicly.  You might as well start now.

You will also present a case to the class.  This will require you to 1) write a brief of that case to post on the web, 2) prepare five-minute (and only five minutes; going longer will result in a dramatically reduced grade) presentation of the case to the class, and 3) field questions from class members about the content and significance of the case. Even if the case is excerpted in IKL, I expect you to brief the case in full from a standard, unedited source (e.g., findlaw). The sign-ups and schedule are posted on my webpage.  Look over the selections, and then email me your top three choices; I will assign cases on a first-come, first-served basis.  You must email me (or bring me, on disk) your brief the class period before you present.

Students will take examinations in class on the day scheduled for them.  Only in extraordinary circumstances will I make exceptions to this rule, and a student must clear these with me at least one week before the date scheduled for the test.  Examinations will likely consist of essay, short answer, and multiple-choice questions.  If you desire, I will disseminate "Question banks" from which essays will be drawn prior to the tests.  The midsemester exam will be given on Friday, 4 March; the final will be given Wednesday, 4 May, from 3:00 - 6:00 AM.

The term paper required for this course will be 10-15 pages long, prepared in formal term paper style, and due at the beginning of class on Wednesday, 13 April.  A prospectus -- including a statement of topic, your proposed thesis, a proposed (well thought-out) outline, and an annotated bibliography -- is due, in class, on Friday, 11 February.  Your paper will combine case analysis, canvass of law review and other secondary litera​ture, and your independent analysis of the research question you select.  You will find directions for this assignment posted on the class webpage.  It provides two options (tracks) you can pursue to a subject for extended analytical treatment.  It also contains specific instruc​tions for the preparation of the paper.  For assistance as to proper form and style, see Kate L. Turabian, A Manual for Writers or the MLA Handbook.  Both are available in the SMU book​store.  Late papers will be penalized one-third of a grade for each day they are tardy.  There will be no exceptions to this policy.
The relative weight of the graded work in the course is as follows:


Quizzes/Briefs:
12%
(60 points)


Prospectus
6%
(30 points)


Term Paper:
25%
(125 points)


Mid-Semester Exam:
20%
(100 points)


Final Exam:
25%
(125 points)


Participation:
6%
(30 points)


Presentation:
4%
(20 points)


Case Brief
2%
(10 points)


Absences                 
                             -5 pts/day_

     Total
100%
(500 points)

Unexcused absences will result in points being deducted from a student’s final point total.  The rough point range for the final course grade is:



A
400-500 points



B
300-399 points



C
200-299 points



D
100-199 points



F
      0-99 points

To pass the course, a student must complete all work assigned.

A final word about grades.  Though this varies by class, the average final grade in my classes tends to be in the low B or B- area. On page 41 of the current Undergraduate Catalog you will find the university’s criteria for grades.  This is the standard A equals excellent scholarship, B equals good scholarship, C equals average scholarship, and D equals poor scholarship.  Key here is the notion of “scholarship.”  I am not looking for you to simply memorize and spit back information about the areas and cases we examine, though you will need to know this information to do well in the class.  What I expect of you is to make sense of what you read and what we discuss, and enter into a dialogue with me, other students of the Court, and your peers about it.  I want you to see the linkages between justices, opinions, cases, and issue areas, as well as explain when, how, and why these remain stable or vary over time.  I further expect you to be able to tie this analysis to larger forces working within the context – political and social – of the times in which the Court is working.  The more fluidly you can engage in this discussion, the better your grade will be.  There is no “checklist” you will complete for your grade – no rubric you will follow to get a specific grade.  Mastering and making sense of the material we cover is the key to improving your grade.  I am more than happy to help you, in and out of class, achieve this; I strive to be a teacher, after all.  However, the discipline, timely study and preparation habits, and simple hard work necessary to do well are matters largely in your own hands.

The add/drop period ends Wednesday, 19 January.  The last day to choose a Pass/Fail grading option is Friday, 28 January.  The last day to drop the course without a recorded grade is Monday, 4 April; you cannot drop the course after that date without receiving a failing grade.  Class will not meet on Friday, 25 February and Friday, 8 April.  To make up for these days, we will have a make-up class on Saturday, 16 April.
Miscellany

1) Case Briefing.  To assist in reading, analyzing, and remembering the assigned cases, I re​quire you to “brief” cases as you read them.  Although this process may seem tedious, it will help you master the cases treated and will be of infinite value in preparing for examinations.  The basic components of a brief are the facts, the issues, rationale (RATIO DECIDENDI), the decision and, if present, the concurrence and dissents.  An outline of proper briefing form is found on the class wepage.  Examine it, and we will go over the correct briefing form and style in class.  A sample brief of Adamson v. California (1947) is also posted on the class webpage.  


I suggest that you brief all cases treated at length in IKL and off the web.  These briefs – and only these briefs – may be used when taking “pop” quizzes.  At a point or two during the semester, I will ask to collect a specific brief in class, grade it, and return it to you the next class period.  (This will count the same as a quiz… think of it as a “pop” brief collection.)

2) General Information about the Court.  You will go over an enormous amount of informa​tion in this class.  As a result, you will sometimes become confused.  Some of this confusion will come from “Court Eras” -- periods when a specific and definable group of justices was together on the bench.  Of course, the personnel turnover in the Supreme Court is not as neat and tidy as that in, say, the executive branch.  As such, justices come and go, often making it difficult to recall who served on the Court, when, and with whom.  The “Consumers’ Guide to the Post-WWII Supreme Court” handout on the class webpage attempts to alleviate some of this confusion.  Charted out there, you will find the personnel history of the Supreme Court since roughly the end of World War II.  Consult this appendix when you are unclear of the configuration of the Court at any point in time.

You will occasionally hear me refer to various “Courts.”  This is a short-hand way of labeling different eras of judicial interpretation of the Constitution.  For example, take the “Warren Court.”  This phrase refers to the time (1953-1969) when Earl Warren sat as the Chief Justice of the Supreme Court.  It was, as you will see, a tumultuous and protean period in the Court’s history.  Presidents Nixon, Reagan, and Bush sought to reverse much of the Warren Court’s legacy, and to that end, they appointed new justices to the Court.  In 1969, Nixon nominated Warren Burger to replace the retiring Chief Justice Warren; Reagan filled the Chief Justiceship with William Rehnquist upon Burger’s retirement.  Thus, one can speak of the “Burger Court” (1969-86) and the “Rehnquist Court” (1986-present) periods of the Court’s history.

These labels are often useful generalizations, but do not fall in love with them -- i.e., do not expect them to do too much.  They are simply broad descriptions of extended periods in the history of the Court and, as such, slavish attachment to them will distort your understanding of legal develop​ments.  For example, the “Warren Court” is remembered for unleashing the “rights revolution” in criminal law, but it handed down Terry v. Ohio (1968).  That case authorized the police to use “stop and frisk” techniques – a “search and [potential] seizure” – without a warrant or probable cause.  On the other hand, the “Rehnquist Court,” populated almost entirely by Republican presidents, upheld the Miranda warnings as constitutionally required and struck as unconstitutional a warrantless, external “search” of a house by police using a thermal-imaging device. Note that these counter-intuitive examples do not mean that the Supreme Court is above the political fray; rather, it demonstrates that politics manifest themselves in the Court in other ways.

Thus, although these labels are often useful in an off-hand, descriptive way, they should not become reified in your mind.  Indeed, much of this course will explode the simplistic assumptions on which these labels rest.  In short, do not hesitate to use these labels when they apply, just make sure you can explain why and where they apply when you use them.


3) Study Groups.  In the past few years, I have noticed an increasing tendency on the part of students to make use of “study groups,” especially in the context of exam preparation.  These groups, unless operated correctly, are a decidedly mixed blessing.  On the downside, they tend to: a) perpetuate and spread errors that would otherwise be confined to the examinations of one or two people, b) promote a division of labor that works against a coherent understanding of the course material; and c) provide a pernicious false sense of security to their participants.  On the positive side, they can provide a good forum in which to: a) test your comprehension of the course mate​rial; b) float and debate alternative interpretations of the topics under consideration; and c) alert you to deficiencies in your preparation.

In light of these strengths and weaknesses, if you decide to assemble a study group, please be sensitive to these “rules of thumb for successful study group involvement.”

•
Meet more frequently than simply before a specific exam.  In this way you will get a better feel for your fellows in the group, and you will have a better sense of their  understanding of the material.  Used in this fashion, your group will become something of a discussion circle, and will help you stay up on the subject matter as we cover it.

•
Do not divide the work at hand.  (That is to say, do not assign members of the group to specific and exclusive tasks -- e.g., briefing cases for particular sections of the course, or preparing essay questions for examinations.)  In a good study group, all participants con​tribute equally and fully to discussions.  With every group member doing all the prepara​tory work, it becomes easier to discuss the material seriously and to gain insights from oth​ers on your own understanding of the subject matter.

•
Avoid freeloaders.  There are always people who seek to get something for nothing.  In a classroom context, these individuals are those who do not do the readings or who come to class infrequently.  In short, they fail to take seriously their responsibilities as students.  Such people love open study groups; they see them as a way to profit from their irrespon​sibility by leaning on the work of others to get by.  Do not allow this to happen.  Not only are these “students” cheating the educational process for themselves, but they also waste the time of other group members who have to minister to their uninformed status.

•
Do not let a study group substitute for conversations with the professor.  This should be self explanatory.  When questions about the course material arise, see me.

Well run, a study group is an extension of the classroom experience.  It is a way that you can enhance your understanding of the course material.  (Intelligent discussions with other intelligent -- and prepared -- people have a way of accomplishing this.)  Do not use these groups as a short cut around your own class preparation.  Not only does this compromise a well-rounded education, but it will also hurt you in a very personal fashion: your grade is entered in the registrar’s computer, not that of your group.  Take responsibility for your education; use your study group to enhance that commitment, not hide from it.


4) Office Hours.  My hours are noted at the top right of the first page of this syllabus and on my websites.  Note also that, if those times are not convenient for you, you can make an appointment with me.


Do not hesitate to come to my office if you need help with, or simply want to talk about, any aspect of the course.  One of the advantages SMU provides is the opportunity to be taught in small classes and to get to know those who teach you.  Take advantage of it.


5) Webpage. In an ongoing bow to modernity, I now have two webpages.  The first is the my page, www.faculty.smu.edu/jkobylka.  There you will find information of significance to the class – syllabus, presentation schedules, course updates, readings, hand-outs, links, and the like – and a link to my Blackboard page, where you will find other items including a discussion board and a course calendar. The direct link to the class’s Blackboard page is http://cms2.systems.smu.edu/

.  To access it, you must use your a) ID number, and b) a password (on your first visit, your password is your ID number; you then can set your password to what you wish).  The Blackboard page is very much a work in progress.  As such, any suggestions you have for it is welcome.  


6) Disability Accommodations. If you need academic accommodations for a disability, you must first contact Ms. Rebecca Marin, Coordinator, Services for Students with Disabilities (214-768-4563) to verify the disability and to establish eligibility for accommodations.  She will provide you with documentation relevant to your circumstances.  Then you should schedule an appointment with the professor to make appropriate arrangements.  


7) Religious Observances.  Religiously observant students wishing to be absent on holidays that require missing class should notify me in writing at the beginning of the semester, and should discuss with me, in advance, acceptable ways of making up any work missed because of the absence.


8) Excused Absences for University Extracurricular Activities.  Students participating in an officially sanctioned, scheduled University extracurricular activity will have an opportunity to make up class assignments or other graded assignments missed as a result of their participation.  It is the responsibility of the student to make arrangements with me prior to any missed work.

The Honor Code

The University’s Honor Code governs all work undertaken and submitted in this course.  The relevant section of the Code, taken from the Preamble of the Honor Council’s Consti​tution, is as follows:

Intellectual integrity and academic honesty are fundamental to the processes of learning and of evaluating academic performance, and maintaining them is the re​sponsibility of all members of an educational institution.  The inculcation of per​sonal standards of honesty and integrity is a goal of education in all the disciplines of the University....

Students must share the responsibility for creating and maintaining an atmosphere of honesty and integrity.  Students should be aware that personal experience in completing assigned work is essential to learning.  Permitting others to prepare their work, using published or unpublished summaries as a substitute for studying required materials, or giving or receiving unauthorized assistance in the prepara​tion of work to be submitted are directly contrary to the honest process of learning.  Students who are aware that others in a course are cheating or otherwise acting dishonestly have the responsibility to inform the professor and/or bring an accusa​tion to the Honor Council.

The Honor Pledge is:  “On my honor, I have neither given nor received unauthorized aid on this work.”  Student must sign and attach a signed copy of this pledge to any work tendered in this class.  A violation of the Code will result in an “F” for the course, and the student will be taken before the Honor Council.  If you are unclear about this policy -- either in general or in its particular applica​tion -- please see the instructor immediately.

Course Outline and Assigned Readings

“We are under a Constitution, but the Constitution is what the judges say it is , and the judiciary is the safeguard of our liberty and our prosperity under the Constitution.”                               

- Chief Justice Charles Evans Hughes

“The life of the law has not been logic; it has been experience.”

- Justice Oliver Wendell Holmes



I. 
Introduction: Nuts & Bolts; Rights & Liberties 
12 – 19 Jan.

  Isreal, Kamisar, and LaFave (hereafter IKL), pp. 1-54





(Read the cases in the sections of each chapter chronologically.)




  WWW: Federalist 10 and Federalist 78



II.  
Arrest, Search and Seizure, and Entrapment


21 Jan. -


  IKL, pp. 55-286
2 Feb.


  WWW: Vernonia School District v. Acton, 515 U.S. 646 (1995)


 
III.  
Securing Counsel and Defense

7 – 9 Feb.

  IKL, pp. 287-301


  WWW: Argersinger v. Hamlin 407 U.S. 25 (1972); Scott v. Illinois, 

440 U.S. 367 (1979)



IV.
Interrogation, Confession, and Identification: The Miranda Road
11 Feb. -
2 March

  IKL, pp. 311-471

4 March: 
Midsemester Examination


 
V. 
 Gatekeeping: Decision to Prosecutor and Screening Devices

7 – 11 March

    IKL, pp. 530-564



VI.  
Trial Concerns, Protections, and Procedures

21 March       

A.  Speed of Disposition





IKL, pp. 565-582

23 March

B.  Disclosure





IKL, pp. 583-603

28 March

C.  Guilty Pleas





IKL, pp. 604-627

30 March -

D.  Jury Concerns

1 April



IKL, pp. 628-667

4 – 6 April

E.  Press Coverage and Trial Fairness




IKL, pp. 668-704


WWW: Gannett v. DePasquale, 443 U.S. 368  (1979); Richmond 






Newspapers v. Virginia, 448 U.S. 555 (1980) 



VII.
The Trial
11 – 15 April

A.  Role of Counsel





IKL, pp. 705-753

16 – 18 April

B.  Rights and Processes





IKL, pp. 754-819



VIII.
Retrial

20 April


  IKL, pp. 820-867



X.
Sentencing and Punishment
22 – 27 April

  IKL, pp. 902-31




  Web: Furman v. Georgia (1972), Gregg v. Georgia (1976), Rummel v.





Estelle (1980), Eddings v. Oklahoma (1982), Solem v. Holmes 





(1983), Ewing v. California (2003)
Final Examination: Wednesday, 4 May, 3:00 – 6:00 PM
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