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Thoughts on the Judicial Role as It Relates to Exercise of Judicial Power:

Activism/Restraintism and Conservatism/Liberalism

The class’s confusion on activism and restraintism seems to result from not focusing on the role of the Court and the way it exercises its power of judicial review.  If the Court defers to other governmental bodies (Congress, the President, or state legislatures) or prior decisions (precedent... the doctrine of stare decisis), it does not exercise judicial review actively.  In these instances, it is behaving in a restraintist manner.  When the Court does the opposite, it actively exercises judicial power to change/reverse/void the actions of other governmental bodies (or, in the case of reversing precedent, itself).

Another way to think of this is to look at “activism” and “restraintism” as ideal types that speak more to tendencies in terms of how Justices approach their role as judges.  In this light, consider the following:

Activists view the Constitution (or significant parts of it) as creating a more limited government, and see the Court’s role as actively working to enforce those limits.  As such, they are more inclined to exercise judicial review to strike down legislation that transgresses the limits of constitutional authority.  This makes them less deferential to other branches of the national government and to the states.  They are also less likely to adhere to the doctrine of stare decisis, if past decisions allowed what they now consider to be excessive governmental power.  In sum, they take a broad view of the power of the Court and see the Constitution to impose serious and substantial limits on the power of American governments.

Restraintists view the Constitution (or significant parts of it) as creating a more popular (majoritarian) government, and see the Court’s role as policing the extreme outer boundaries of the decisions of majoritarian institutions of government.  As such, they are less inclined to exercise judicial review to strike down legislation.  This makes them more deferential to other branches of the national government and to the states.  They are also more likely to adhere to the doctrine of stare decisis, as those decisions are part of settled law and form a pillar of stability in the political and legal system.  In sum, they take a narrow view of the power of the Court and see the Constitution to allow a great degree of latitude for self-government through elected institutions.

Realize that “activism” and “restraintism” are man-made concepts we use to 1) define different approaches to the judicial role, and 2) describe and categorize different decisions, Justices, and Courts.  Do not reify them; use them critically as you analyze the decisions we read.  For example, in one case, a Justice may take an activist posture; in another, a restraintist one.  This doesn’t necessarily mean that the Justice is being inconsistent.  It could be that s/he is responding to a perception of different material facts, precedents, or provisions of the Constitution.  Indeed, no Justice is a “perfect” activist or restraintist.  This is because the terms themselves are open to a good deal of conceptual ambiguity.  Thus, when you use them, use them self-critically and don’t try to substitute them (or any other labels) for hard and close analysis.

One other thing.  Do not confuse activism and restraintism with liberalism and conservativism.  They are not the same thing.  Note the graph below and what it demonstrates.

Judicial Role and Political Ideology – Separate dimensions of analysis









A is an ideologically liberal activist

B is an ideologically conservative activist

C is an ideologically conservative restraintist

D is an ideologically liberal restraintist

Although Coach (and Coach wannabes) may not have understood this, you should.  Judicial role and ideological position are independent dimensions.  In matters of civil liberties and rights, activists are frequently politically liberal.  On questions of structure and relationship (separation of powers and federalism), activists are frequently conservative.  Indeed, most of the activist decisions we will examine this semester will be politically conservative.

My advice… leave Coach (and Coach-like dunderheads) behind and think the material through on its own terms without imposing predefined labels to it. 
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