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Study Questions for the Midsemester Examination
1.  John Marshall is widely acknowledged as the first activist Justice to command control of the Supreme Court.  Many scholars see him as strengthening the hands of the judiciary at the expense of the other branches of government, and of the federal government at the expense of the states.  Is this an accurate description of Marshall's legal legacy?  Discuss this in light of the great decisions of the Marshall Court.  How much of Marshall’s jurisprudential handiwork remained intact through 1937?

2.
While you are chatting with other political science sorts at a Symposium Mixer at the Barley House, musing a dizzying variety of imported and domestic brews and contemplating Professor Simon’s animated (even if obviously riddled with lies) recollection of his college years, an acquaintance stumbles over and asserts:

Judicial Review is wholly illegitimate.  It is not grounded in history, Constitutional text, or pragmatic need.  It is completely antithetical to the canons of American democracy.  It is a usurpation of power given to the President and Congress, or left to the people and the states, by the Constitution.

Red eyes burning, nostrils flaring, and intellectual gears meshing, the interloper awaits your response.  Culling from your knowledge of the historical background of the Constitution, the intent of its framers, and the arguments of distinguished jurists and students of the Court, respond to his claim.  What are the range of possible roles of the Court?  What are the consequences of adopting them?  Which is the Court’s proper constitutional role?  Be sure to critique alternative positions to the one you adopt.

3. 
From the time that they gain political consciousness, American citizens are told that the government created and defined by the Constitution is one of limited powers drawn from the consent of the governed.  This “limited government” is, then, contrasted with other modes of political organization-- authoritarian, totalitarian, what have you-- which are held to be less conducive to individual freedom and equality.


General nostrums to the side, examine the concept of limited government as it grounded and practiced in the American political system.  In framing your response, pay particular attention to the arguments of the American founders and the court decisions assessing the sources and scope of governmental authority.  Is the political system established by the Constitution one of limited government?  In what ways, and why or why not?

4.
A friend, upon learning that you are taking this class, opined the following after an adult beverage or two: 

Here’s the thing that always amazed me about the Fourteenth Amendment.  It’s added to the Constitution for a specific reason, and then the Court goes through the remainder of the 19th Century and well into the twentieth utterly ignoring the reason for its passage, but using it in ways that its framers never foresaw or intended.  What sense does that make?

How do you respond? 
5.
Throughout the 19th and well into the 20th century, the protection of private property (broadly conceived) was a principal "theme in the music to which the Supreme Court marched."  Although the Court marched, there was some dissonance and disarray in the judicial ranks.  Drawing from judicial opinions, provisions of the Constitution, legal commentators, classroom discussion, and your own finely honed analytical skills, pointedly address and criti​cally evaluate the Supreme Court's efforts to secure property rights through the judicial "revolution" of 1937.

6.
PBS’s “award-winning” The Supreme Court sought to convey the history of this now 220 year old institution in a little under 4 hours.  Obviously this is a difficult task.  It involves making choices and highlighting certain aspects of the Court's historical development at the expense of minimizing or ignoring others.  However, time and commercial production wait for no human.  Suppose that The History Channel wanted to make a superior production, but only had funding for two one-hour episodes covering the history of the Court through 1937.  (Subsequent funding for the rest of the series would depend on the success of these two episodes, so the pressure is on.)  Drawing on the PBS effort, the cases and commentary in Epstein and Walker and online, and McCloskey’s analysis of this period, how would you craft and tell the story of the Court’s first 148 years?
In your introduction and conclusion, be sure to frame your series revisions with themes you think germane to conveying a brief explanation of the role and work of the Supreme Court in contributing to American Constitutional governance.  These themes will hold together each section of your analysis and link your treatment of the work as a whole.

