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1.
"Emergency does not create power.  Emergency does not increase granted power or remove or diminish the restrictions imposed upon power granted or reserved. … Although an emergency may not call into a life a power which has never lived, nevertheless emergency may afford a reason for the exertion of a living power already enjoyed." (Chief Justice Hughes, Home Building & Loan Association v. Blaisdell, 1934). 

Examine governmental power in times of "emergency".  Does Chief Justice Hughes have a leg to stand on?  What is a "living" power, and does it inherently conflict with the notion of granted and reserved powers?  

2.
In the 1930s, political “liberals” castigated the Supreme Court for going beyond the proper boundaries of its role in deciding cases.  At present, political “conservatives” are making a similar charge.  These chal​lenges to judicial authority raise the specter of an "imperial judiciary."  Yet, in Federalist #78, Hamilton argued that the Court would be "the least dangerous branch."

In light of the above, discuss the various limits on the exercise of judicial power.  What are their sources, and how effective are they in limiting the power of the courts?  What difference does it make if these limits are derived from the Constitution, imposed by the Congress, or created by the Court?  Cite appropriate cases and readings in de​veloping your answer.

3.
In Federalist 78, Alexander Hamilton wrote:

…the judiciary, from the nature of its functions, will always be the least dangerous to the political rights of the Constitution; because it will be least in a capacity to annoy or injure them. The Executive not only dispenses the honors, but holds the sword of the community. The legislature not only commands the purse, but prescribes the rules by which the duties and rights of every citizen are to be regulated. The judiciary, on the contrary, has no influence over either the sword or the purse; no direction either of the strength or of the wealth of the society; and can take no active resolution whatever. It may truly be said to have neither FORCE nor WILL, but merely judgment; and must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.

Hamilton is dead.  Is the same true of his notion of “the least dangerous branch”?   Pointedly and analytically discuss, drawing on class readings, cases, and discussion.  Does American constitutional government exist under an umbrella of judicial supremacy?

4.
While you are sitting at the Barley House after the Political Science Symposium’s “Career Panel” on 22 October (extra-credit opportunity), musing a dizzying variety of imported and do​mestic brews and con​templating the enduring substance of Professor Simon’s college years, an acquaintance stumbles over and asserts:

"Judicial Review is wholly illegitimate.  It is not grounded in history, Constitutional text, or pragmatic need.  It is completely antithetical to the canons of American democracy.  It is a usurpa​tion of power given to the President and Congress, or left to the people and the states, by the Con​stitution."

Red eyes burning, nostrils flaring, and intellectual gears meshing, the interloper awaits your re​sponse.  Culling from your knowledge of the historical background of the Constitution, the intent of its framers, and the arguments of dis​tinguished jurists and students of the Court, respond to her claim.  What is the constitutional role of the Supreme Court, and how are justices to approach that role?  Be sure to critique alternative positions to the one you adopt.

5.
You are David Souter.  You recently retired from your day job to a quaint cottage in Weare, N.H. (only to upgrade a touch later), and despite a few speaking gigs, you’ve remained largely in seclusion since you left your job.  At the urging of a group of former clerks (the greatest groupies of them all!), you have decided to critique the meta-jurisprudential arguments of the Justice you replaced, William J. Brennan, and former Attorney General Edwin Meese.
After articulating your position, what do you say about theirs?  Use cases and opinions we have examined so far this semester in making your argument.
6.
From the time that they gain political consciousness, American citizens are told that the gov​ernment created and defined by the Constitution is one of limited powers drawn from the consent of the governed.  This “limited gov​ernment” is, then, contrasted with other modes of political or​ganization – authoritarian, totalitarian, what have you – that are held to be less conducive to in​dividual freedom and equality.

General bromides to the side, examine the concept of limited government as it practiced in the American political system.  In framing your response, pay particular attention to the arguments of the American founders and the court decisions assessing the sources and scope of governmental authority.  Is the political system established by the Constitution one of limited gov​ernment?  Explain your position by developing it on its own terms and in light of arguments contrary to it.
