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I.  You will be benevolently compelled to address the following question, comprehensive over the course:

Last Saturday, before the triumphant SMU-Tulane football game, I was standing at the tent of Marc and Jan Peterson, enjoying gumbo, red beans and rice, and an adult beverage.  Just as before the SMU-NAVY game earlier in the semester, a former student came upon me (people find me more tolerable when they don’t have me for class).  She reported that she had graduated from law school, moved to Hawaii, set up a small solo practice, and was doing pro bono work for the Pacific Whale Foundation.  She then inquired as to what I was teaching, and I told her about our Civil Rights class.  With a spout that would have humbled a killer whale, she exploded:  

The Burger/Rehnquist/Roberts Court has destroyed the Constitution.  It is a mere tool of the dethroned tyrants Nixon, Reagan, Bush (NTL), and Bush (TL).  Those three may be long gone, but their boys and girl have dismantled the great good worked by the Warren Court.  On every civil rights question, these reactionary courts have curtailed the rights so carefully articulated and protected by their predecessors.

With a whimper, a burp, and an audible gurgling in her stomach, she halted her tirade and announced that she felt ill and would have to go.  However, before taking her leave, she elicited from me a promise to comment, in writing, on her wisdom.  Busy writing and grading, I turn to you for help.  Is her assertion correct?  Assess her contention using a thematic and broad-ranging discussion of the cases we have read.
II.  You will be required to write on one of the following essay topics, focused on the second half of the course.  
1.
A chum of yours who started this class, but dropped just before the midsemester exam sees you studying in the Java City Cyber Café and comes over to see you.  Upon seeing that you had briefs and caselaw texts spread out before you, it (could be a boy or a girl… you can’t tell you are so cranked up on coffee) came up to you and said, “Wow!  I can’t still believe you are in that course.  I heard that everyone dropped.”  Then, after pulling up a chair and sitting down with you, it said, in hushed tones:

With Rehnquist and O’Connor gone – regardless of Sotomayor’s replacement of Souter -- things are really going to change on the Court.  Roberts and Alito will change the course of civil rights dramatically.  Poor ol’ Kobylka!  He’s going to really have to change up that course the next time he teaches it.  He'll probably just add more cases to read, though.  Screw that; Simon teaches courses about movies, television, and music, and he takes classes on cool vacation bus rides for credit!
After this, drawn by the enticing allure of a triple-shot cappuccino (skim), it leaves you.  Reflecting on the issue areas we covered since the midsemester exam, is it a) correct, b) correct in part, or c) wrong?  Critically discuss, ranging across issue areas and noting doctrinal development and coalitions on the Court.
2.
One of the great things about reading Supreme Court cases is that you occasionally come across deeply moving prose that touches elements of political and social reality in ways that ping the universal.  For example:

On the contrary, the civil law, as well as nature herself, has always recognized a wide difference in the respective spheres and destinies of man and woman. Man is, or should be, woman's protector and defender. The natural and proper timidity and delicacy which belongs to the female sex evidently unfits it for many of the occupations of civil life. The constitution of the family organization, which is founded in the divine ordinance, as well as in the nature of things, indicates the domestic sphere as that which properly belongs to the domain and functions of womanhood. The harmony, not to say identity, of interest and views which belong, or should belong, to the family institution is repugnant to the idea of a woman adopting a distinct and independent career from that of her husband. So firmly fixed was this sentiment in the founders of the common law that it became a maxim of that system of jurisprudence that a woman had no legal existence separate from her husband....  It is the prerogative of the legislator to prescribe regulations founded on nature, reason, and experience for the due admission of qualified persons to professions and callings demanding special skill and confidence. This fairly belongs to the police power of the State; and, in my opinion, in view of the peculiar characteristics, destiny, and mission of woman, it is within the province of the legislature to ordain what offices, positions, and callings shall be filled and discharged by men, and shall receive the benefit of those energies and responsibilities, and that decision and firmness which are presumed to predominate in the sterner sex. (Bradley, J., concurring in Bradwell v. Illinois, 1873)
Once you dry your eyes, think about this.  How has the Court treated laws that distinguish on the basis of sex?  To what degree, if any, are Bradley's assumptions and approach still present in the Court's interpretations and applications of the Fourteenth Amendment?  Critically discuss in light of the development, trajectory, and substance of its decisions and opinions.  
3.
In the course of upholding a state law that provided for compulsory sterilization of mental patients in state hospitals, Justice Oliver Wendell Holmes, Jr., described the Equal Protection Clause of the Fourteenth Amendment as "the usual last resort of constitutional arguments" (Buck v. Bell, 274 U.S. 200, 1927).  By this he meant that the Clause had very limited application.  Subsequent Courts have moved beyond Holmes's position, but they have not articulated a clear vision of the doctrine that governs Equal Protection adjudication.


Discuss the various approaches to the resolution of Equal Protection claims present in the opinions (majority, concurring, and dissenting) you examined during the second half of this semester and identify their primary adherents.  How did they develop?  What kinds of issues call for which levels of review?  What factors influence this choice?  Is there anything emerging that resembles a coherent judicial approach to equal protection questions?

4.
When William Hubbs Rehnquist died on 3 September 2005, he had served on the Court for 33 years, 7 months, 26 days. (Oyez)  This was the eighth longest tenure in the history of the Supreme Court.  (Who served the longest?)   But Rehnquist’s involvement with the Supremes goes back even further, as he was one of Justice Jackson’s clerks during the 1952 Term of the Court.  Thus, in a sense, Rehnquist’s Court time spanned the modern era of civil rights.  That era has seen many changes in the way the Court interprets constitutional and statutory provisions relevant to equality.

Focusing on the issue areas we examined in the second half of the semester, what is Rehnquist’s legacy in non-racial civil rights cases?  What positions and justifications for them did he take in these areas of law?  Did the man who urged Justice Jackson to uphold Plessy v. Ferguson (1896) in one infamous memo hew to that that position, broadly put, or did he advance a different understanding of equality as a Justice and then, later, as Chief Justice?  Did his understanding of equality and the scope of equal protection remain constant over his tenure on the Court, or did it evolve?  Finally, what impact did Rehnquist have on the Court’s treatment of these issues?  Use case and opinion citations across a broad range of issue areas in crafting your response to this query.
5. 
The late Alexander Bickel once wrote the following:

If constitutional law [is] applied politics, it [is] politics in its noble sense, employing the method of reason as far as it [can] be pushed and not played with an eye to personal or partisan advantage; principled politics, not the garden-variety art of the possible.  But constitutional law [is] applied politics; constitutional law [is] a task of statesmanship.

Keeping in mind the various positions assumed by individual Justices, discuss the Court's treatment of non-racial discrimination cases in light of Bickel's comment.  Has the Court's handling of these cases been principled or political?  What is the difference both in terms of style and result?  What are the strengths and weaknesses of the Court's approach to and disposition of these issues?  That suggested by the dissenters in these cases?  After explaining your criteria of judgment, what do you think is the correct way to assess and decide the issues raised by these cases?  Explain in detail. 

*NB:  Since this is a course in constitutional law, and since you have read a modest but significant number of cases and opinions this semester, I would strongly urge you to integrate relevant cases and opinions into your thematic analysis of all of these questions.  Be clear, too, as to the relevant blocs of justices, if any, that formed around the topics you consider.
Review session: Thursday, 10 December, 1-2 PM CST, Tower Boardroom


